9.6.3 Incentives to Patients for Referrals

Endorsement by current patients can be a strong incentive to direct new patients to a medical practice and
physicians often rely on word of mouth as a source of referrals. However, to be ethically appropriate,
word-of-mouth referrals must be voluntary on the part of current patients and should reflect honestly on
the practice.

Physicians must not offer financial incentives or other valuable incentives to current patients in exchange
for recruitment of other patients. Such incentives can distort the information patients provide and skew
the expectations of prospective patients, thus compromising the trust that is the foundation of patient-
physician relationships.
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CEJA Report 3-A-16 Modernized Code of Medical Ethics
9.6.3 Incentives to Patients for Referrals

Endorsement by current patients can be a strong incentive to direct new patients to a medical practice
and physicians often rely on word of mouth as a source of referrals. However, to be ethically appropriate,
word-of-mouth referrals must be voluntary on the part of current patients and should reflect honestly on
the practice. [new content sets out key ethical values and concerns explicitly]

Physicians must not offer financial incentives or other valuable incentives to current patients in exchange
for recruitment of other patients. Such incentives can distort the information patients provide and skew
the expectations of prospective patients, thus compromising the trust that is the foundation of patient-
physician relationships.
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When there is evidence of the patient’s preferences and values, decisions concerning the patient’s care should be
made by substituted judgment. This entails considering the patient’s advance directive (if any), the patient’s views
watues-about life and how it should be lived, how the patient has constructed his or her identity or life story, and the
patient’s attitudes towards sickness, suffering, and certain medical procedures.

[f there is no reasonable basis on which to interpret how a paticnt would have decided, the decision should be based
on the best nterests of the patient, or the outcome that would best promote the patient’s well-being.  Factors that
should be considered when weighing the harms and benetits of various treatment options include the pain and
suffering associated with treatment, the degree of and potential for benefit, and any impairments that may result
[rom treatment. Any quality of lile considerations should be measured as the worth to the individual whose course
of trealment i in queslion, and nol as a measure of social worth. One way (o ensure that a decision using the best
interest standard 1s not inappropriately influenced by the surrogate’s own values 18 1o determine the course of
treatmenl that most reasonable persons would choose for Lhemselves in similar circumstances.

Physicians should recognize the proxy or surrogate as an extension ol the patient, entitled Lo the same respect as the
competent patient. Physicians should provide advice, guidance, and support; explain that decisions should be based
on substituted judgment when possible and otherwise on the best interest principle; and offer relevant medical
information as well as medical opinions in a timely manner. In addition to the physician, other hospital staff or
ethics committees are often helpful to providing support for the decision-makers.

In general, physicians should respect decisions that are made by the appropriately designated surrogate and based on
the standard basis—of seund-substituted judgment reaseningor the-best interest-standard, In cases where there is a
dispute among family members, physicians should work to resolve the conflict through mediation, Physicians or an
ethics committee should try to uncover the reasons that underlie the disagreement and present information that will
facilitate decision-making, When a physician believes that a decision is clearly not what the patient would have
decided, ercould not be reasonably judged to be within the patient’s best interests, or primarily serves the interest of
a_surrogate or a third party, the—-disputeshovldhereferredto—an ethics committee should be consulted hefore
requesting court intervention-reserting to-the-courts.

Physicians should encourage their patients to document their treatment preferences or to appoint a health care proxy
with whom they can discuss their values regarding health care and treatment in advance. Because documented
advance directives are otten not available in emergency situations, physicians should emphasize to patients the
importance of discussing treatment preferences with individuals who are likely to act as their surrogates. (1, TIT, VIIT)
Issued December 2001 based on the report “Surrogate Decision-Making,” adopted June 2001; updated December
2004.

4. FINANCIAL INCENTIVES TO PATIENTS FOR REFERRALS
(RESOLUTION 10, A-03)

HOUSE ACTION: RECOMMENDATION ADOFPTED
IN LIEU OF RESOLUTION 10 (A-03) AND
REMAINDER OF REPORT FILED

At the 2003 Annual Mceeting, the Oklahoma Delegation introduced Resolution 1(), “Patient Referral Incentives,”
which was referred to the Board of Trustees, and assigned to the Council on Ethical and Judicial Affairs. [t asked
CEJA to review Opinion E-6.02 “Fee Splitting” i light of recent trends whereby physicians offer patients incentives
[or the referral of new patients. Opinion E-6.02, “Fee Spliltling™ is unwavering in is slatement that: “Pavment by or
to a physician solely for the referral of u patient 18 lee splilling and is wrethical” (emphasis added).  Sull, the
Council concurs that the ethical implications ol olfering incentives 1o patients [or relerrals require (urther analysis,
which 1s presented in this reporl. Of note, physicians must be cognizant ol [ederal and state laws thal may govern
incentives [or patient referrals. Although these legal aspects are not discussed [urther m this report, physicians are
encouraged to seek legal guidance from their state medical societies or qualified legal counsel.
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BACKGROUND ON REFERRALS

Over 85 percent of patients deem information regarding physicians in their health plans to be essential or very
useful; yet, patients spend relatively little time researching physicians before they decide to entoll in a plan or
choose to receive care from a physician. That few reliable sources offer data on various aspects of the care
physicians provide may be a factor, although the situation is improving. When choosing a physician, particularly
when seeking care from specialists, patients often rely on referrals by a trusted physician, such as their primary care
physician. Patients also give significant consideration to other patients’ recommendations (i.e. patient referrals).

Likewise, physicians often rely on referrals from patients to reeruit new patients and maintain an cconommcally
viable practice. In faet, some health care professionals encourage these referrals by offering their patients various
rewards such as free office visits or discounts on medical services for cvery new patient actually referred to the
practice.

The limited puidelines that address the appropriateness ol physicians rewarding patients’ recruitment ellorts are
nuanced. ‘The American Sociely of Plastic Surgeons, [or example, recognizes the imporlance of patient referrals;
however, il prohibils offering incentives [or patient relerrals as an improper [inancial dealing. In contrasi, the
American Academy ol Ophthalmology is reluctant to proscribe any commercial or professional arrangement that
does not compromise the quality and saflety of patient care.

The scope of this report is limited to incentives that are offered to patients for the referral of other patients. These
are distinct from incentives that have been relied upon in the public health dormain to achieve specific health
outcomes. such as rewarding individuals who present to receive indicated medical care, such as immunizations or
tuberculosis testing.

ETHICAL CONCERNS

Health care is enhanced when physicians not only serve the medical needs of their patients but also succeed in
engaging them in a meaningful patient-physician relationship, Referrals, which can be tailored to address individual
patients” conditions and preferences, can be instrumental in this process. To achieve the desired end, however,
referrals must be honest,

In the past, CETA has found that referral incentives, kickbacks, or fee-splitting among physicians are problematic, as
they may create a conflict of interest between physicians’ responsibility to serve the best interests of their patients
and physicians’ personal financial gain. Indeed, remuneration could create incentives for unnecessary referrals or
referrals on the basis of financial arrangements rather than according to patients’ needs and preferences and referred
physicians’ technical competence and expertise. Similar concerns have been raised in the context of incentives to
enroll patients in research trials, as previously discussed in other Opinions included in the Code of Medical Ethics.

Patients, drawing from their personal experience, also can offer a well-informed assessment of their physician’s
character, professionalism, and bedside manner. While the practice of providing patients with incentives for every
successful referral may encourage them to share their positive experiences and recommend their physician(s), it also
presents patients with the motivation to persuade others to use their physician regardless of their actual opinion.
[ncentives to patients for referrals, then, can have the undesitable effcet of interfering with the truthfulness of a
paticnt’s reccommendation.  Insofar as genuine recommendations are more likely to enhance health care, the
profession should discourage incentives for referrals by paticnts.

Under circumstances in which financial gain appears to compromise values such as integrity, disclosure of the
potential conflict often is accepted as a means to mitigate cthical concerns. Indeed, such diselosure at Teast identifies
competing interests to the other party. However, it also may create mistrust on the part of the other party, when in
the paticnt-physician relationship, trust is the prime desideratum.  Individuals who receive referrals should not have
to worry that a referral was bought--a practice that would make medicine more akin to a business than a profession.

Physician incentives o patients [or referrals raise several additional concerns. Bxisting patients may [eel pressured
to make relerrals, regardless of the quality of their experience, when physicians request the favor. Some patients
may be templed Lo lake advantage ol the referral incentive system by encouraging others o seek unnecessary or
unwanled care so thal the patient might enjoy referral rewards. In addition, the palient not only accesses a reward,
but provides an additional reward to the physician. in the form of new opportunity to bill for service.
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CONCLUSION

To maintain the economic viability of their practices, physicians rely on a consistent flow of new patients. Offering
patients financial incentives for referrals may seem like a promising strategy to increase the sive of one’s practice.
However, it may compromise the truthfulness of information patients share with others seeking the services of a
physician. Tt also may diminish trust of both new and existing patients in the patient-physician relationship.
Moreover, referral incentives may undermine professionalism by implying that physicians’ financial interests
override patients’ best interest.

RECOMMENDATION

The Council on Ethical and Judicial Affairs recommends that the following be adopted in licu of Resolution 10 (A-
03} and the remainder of this report be filed:

Physicians should not offer financial incentives or other valuable consideration Lo patients in exchange lor
recruitment of other palients. Such incentives can dislort the information thal patients provide 1o polential
patients, thus distorting the expeclations ol potential patients and compromising the trust that is the
[oundation ol the patient-physician relationshap.

(References pertaining to Report 4 of the Council on Lthical and Judicial Affairs are available from the Lthics
Standards Group.)

5. DISCIPLINE OF IMPAIRED PHYSICIANS BY CEJA
{RESOLUTION 2, 1-03)

HOUSE ACTION: REFERRED

This report responds to inguiries made to the Council on Ethical and Judicial Affairs regarding its disciplinary
policies and procedures affecting American Medical Association members and applicants with a history of
impairment, Particularly, Resolution 2 (I-03), introduced by the Oklahoma Delegation, called upon CEJA to give
substantial weight to an impaired physician’s status with the applicable state medical association and participation in
a state-sponsored physicians health program (PHP). The resolution also called upon CEJA to adopt certain
procedures into its rules whereby a case would be held in abevance if a recovering physician was in good standing
with the state medical association and successfully participating in such a PHP. Absent other circumstances, a
conclusion to the case would be provided that would not result in a sanction reportable to the National Practitioner
Data Bank (NPDB).

Resolution 2 (1-03) was referred to the Board of Trustees and assigned to CEJA to respond directly. This report
describes relevant AMA policies and CEIA’s rules and practices regarding the discipline of wmnpaired physicians.

BACKGROUND
AMA Bylaws
The following sections of the AMA Bylaws are most relevant to this report:

1.111  Admission. A person eligible for active constituent membership in the American Medical
Associgtion becomes a member of the AMA upon certification by the seerctary of the constituent
association to the Exceutive Viee President of the AMA, provided there is no disapproval by the
Council on Ethical and Judicial Affairs. The Couneil may consider information pertaining to the
character, cthics, professional status and professional activitics of the applicant. The Couneil shall
provide by rule for an appropriate hearing procedure to be provided to the applicant.
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